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19 FEBRUARY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Advocate General 

The Honble The Surveyor General 

George Leake Esquire 

Thomas Peel Esquire 

William Tanner Esquire 

Prayers 

 THE GOVERNOR then addressed the Council as follows, 

 Gentlemen 

 I have summoned you at this early period with a view to the consideration of certain Bills 

which will be laid before you to review and amend several Acts passed in the early part of 

the year 1839, which expire on the 18th of March next, and as they clearly concern the 

revenue of the Colony they will not admit of delay.  Before entering upon the business of 

the day, I may premise that the financial year not having terminated, I am not prepared to 

lay before you a regular Statement on the Affairs of the Colony, but still should any 

Member wish to put questions, relative to the proceedings of the Government I shall be 

ready and answer to afford the fullest information in my power. 

 The Bills which will be introduced and read a first time this day, are, 

1. A Bill to revise, renew and amend an Act intituled “An Act to impose certain 

duties on imported Spirituous Liquors” 

2. A Bill to revise, renew, and amend An Act intituled “An Act for the Regulation of 

the Customs of Western Australia” 

3. A Bill to revise, renew, and amend an Act intituled “An Act to amend An Act to 

regulate the sale of spirituous and fermented liquors by Retail; and for the issuing 

of certain licences connected therewith” 
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4. A Bill to continue for a limited time, “An Act to enable the Inhabitants of any 

Township to assess themselves for the improvement of the Town” 

HIS EXCELLENCY then moved the first reading of the Bills and the Bills having accordingly been read a 

first time, the Council adjourned to Friday, the 5th day of March next. 

______________________ 
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5 MARCH 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Acting Advocate General 

George Leake Esquire 

Thomas Peel Esquire 

William Tanner Esquire 

E.P.B. Lennard Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The order of the Day being read for the second reading of A Bill to revise, renew and amend “An 

Act intituled "An Act to impose certain duties on imported Spirituous Liquors”.   

 The Bill was read a second time. 

 On the Motion of THE GOVERNOR for the third reading, Mr TANNER proposed as an 

Amendment, that as there appeared to be some doubt as to the power of the Council to 

repeal an Act, — it should only remain in force until the 1st day of July 1844. 

 The amendment not being carried the Bill was ordered to be read a third time on Friday next the 

12th Instant. 

2. The order of the Day being read for the second reading of A Bill to revise, renew, and amend “An 

Act to regulate the Customs of Western Australia”.   

 The Bill was read a second time. 

 On the motion of THE GOVERNOR for the third reading several amendments were proposed when 

the Council resolved itself into a Committee. 
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In Committee 

 Moved by Mr LEAKE that in the 6th Clause between the words “Regulation” and “in force” the 

words “relating to the Customs” should be inserted.   

  Carried. 

 Moved by Mr LEAKE that in the 19th Clause the words “or Sub-collector” be inserted.  

  Carried. 

 Moved by Mr TANNER that in the 14th Clause the words “Require and” be inserted between the 

words “said .... sale.   

  Carried 

 Moved by THE COLONIAL SECRETARY that a new clause be inserted, immediately after Clause 

36 viz "That the Master or Owner of any Vessel fitting out for the Fisheries or for a long 

Voyage, shall be permitted to ship such quantity of Spirits, or Wines or Tobacco from  

Bond free of Duty, for the use of the crew, in a proportion not exceeding one gallons of 

Spirits or Wine, and a half pound of Tobacco for each man on board, for every month the 

Vessel may be reasonably expected to be on her Voyage.  The Master or Owner to enter 

into Bond with two sufficient sureties in three times the amount of Duties, that no part 

thereof shall be relanded in the Colony without due duty, the Shipment thereof to take 

place under the Inspection of an Officer of the Customs. 

 THE SURVEYOR GENERAL moved as an amendment that the permission should be confined to 

ships having a British Register, and above 1`00 Tons Burthen which amendment having 

been negatived.   

 The Original Clause was put and carried. 

 THE ADVOCATE GENERAL moved an amendment on the 38th clause that “One Hundred Tons” 

be substituted for “Two Hundred Tons”.   

  Carried 

 Mr TANNER proposed that the word “declaration” be substituted in the 36th Clause for the word 

“Oath”.   

  Carried. 

 The Council having resumed its sitting THE GOVERNOR proposed that the Bill as so amended be 

read a third time on Friday next.       Agreed to. 

3. The Order of the Day being read for the Second Reading of a Bill to revise, renew and amend An 

Act intituled “An Act to amend an Act to regulate the sale of spirituous and Fermented 

Liquors and for the issuing of certain Licences connected therewith.   

 The Bill was read a second time. 

 On the Motion for the third reading of the Bill on Friday next several amendments were proposed 

when the Council resolved itself into a Committee to take them into consideration. 

In Committee 

 Mr TANNER objected to the alteration proposed in the 2nd Clause of the old Act, namely the 

substitution of one Quart for one Gallon and moved that the word “Gallon” be retained.   

  Carried. 
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 Mr TANNER moved as an amendment that the words “distilled Liquors” be left out of the 5th 

Clause.   

  Negatived. 

 Mr LEAKE objected to Clause No. 6 of the old Act, which prohibited the opening of Public Houses 

on Sunday, being left out of the present Act and moved that it be retained.   

  Negatived. 

 The Council having resumed its sitting the Governor proposed that the Bills as now amended be 

read a third time on Friday next the 12 Instant; agreed to. 

4. The order of the Day being read for the second Reading of a Bill to continue for a limited time “An 

Act to enable the Inhabitants of any Township to assess themselves for the Improvement of 

the Town.   

 The Bill was read a second time and ordered to be read a third time on Friday the 12 Inst. 

Adjourned. 

______________________ 
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12 MARCH 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Acting Advocate General 

George Leake Esquire 

William Tanner Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The order of the Day being read for the third reading of a Bill to revise, renew, and amend An Act, 

intituled “An Act to impose certain duties on imported Spirituous Liquors” the Bill was 

accordingly read a third time and passed. 

2. The order of the Day for the third reading of a Bill to revise, renew, and amend An Act intituled “An 

Act for the Regulation of the Customs of Western Australia” the Bill was accordingly read 

a third time and passed. 

3. The order of the Day being read for the third reading of a Bill to revise, renew, and amend An Act 

intituled “An Act to regulate the sale of Spirituous and Fermented Liquors by retail — and 

for the issuing of certain licences connected therewith; the Bill was accordingly read a third 

time and passed. 

4. The order of the Day being read for the third reading of a bill to continue for a limited period.   

 An Act to enable the Inhabitants of any township to assess themselves for the Improvement of the 

Town; the Bill was accordingly read a third time and passed. 

The Council adjourned to Thursday the first of April 

______________________ 
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1 APRIL 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Acting Advocate General 

George Leake Esquire 

William Tanner Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. HIS EXCELLENCY moved the first reading of a Bill for the nationalization of Johann August 

Ludwig Preiss the Bill was accordingly read a first time and ordered to be read a second 

time on Thursday the 15 Instant. 

2. HIS EXCELLENCY moved the first reading of a Bill for nationalization of Frederick Waldeck — 

and the Bill was accordingly read a first time and ordered to be read a second time on 

Thursday the 16 Instant. 

3. HIS EXCELLENCY moved the first reading of a Bill to renew and amend An Act intituled An Act 

for the Regulation of the Pilotage and Shipping in the Harbours of Western Australia, and 

the Bill was accordingly read a first time and ordered to be read a second time on Thursday 

the 15 Instant. 

4. HIS EXCELLENCY moved the first reading of a Bill for the Registration of Births, Deaths and 

Marriages and the Bill was accordingly read a first time and ordered to be read a second 

time on Thursday the 29 Instant. 

5. HIS EXCELLENCY moved the first reading of a Bill to regulate the Solemnization of Matrimony 

and the Bill was accordingly read a first time and ordered to be read a second time on 

Thursday the 29 Instant. 
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6. HIS EXCELLENCY moved the first reading of a Bill to renew and amend An act intituled “An Act 

to regulate the Licensing of Public Houses” and the Bill was accordingly read a first time 

and ordered to be read a second time on Thursday the 29 Instant. 

7. HIS EXCELLENCY laid on the Table a dispatch from Mr John Russell of date 5 Sept 1840 

enclosing a Report from the Board of Colonial Land and Emigration Commissioners, 

containing a review of the whole land system in Western Australia; His Excellency then 

gave notice of the intention to bring in, on this day fortnight a Bill to impose a Tax of a half 

penny per acre on all assigned lands, for the purposes of forming a labor fund, and 

conditionally to this Bill passing the Council, His Excellency stated that it was the intention 

of the Local Government to commute the performance of location duties in unimproved 

lands, and to grant the fee simples on the payment of a fine of 3d per acre. 

8. HIS EXCELLENCY gave notice of his intention to bring in a Bill, on this day fortnight, “to impose 

a tax of one pound per cent on all transfers of land; the proceeds of which tax would also 

go to form a fund for the introduction of labor. 

9. MR LEAKE moved for Returns of all Lands in fee Simple and occupancy, of the amount of land 

resumed by the Government for default of improvements, of the quantity resigned by the 

proprietor, and the quantity purchased by remission certificates; which were agreed to. 

The Council adjourned to Thursday the 16th Instant. 

______________________ 
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15 APRIL 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

William Tanner Esquire 

E.P.B. Lennard Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

Thomas N. Yule Esquire was sworn a Member of the Council and took his seat in the room of Thomas Peel 

Esquire resigned. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. THE GOVERNOR laid on the table the returns moved for by Mr Leake at the last Meeting. 

2. Mr LEAKE presented a petition from the Inhabitants of Perth against the imposition of a tax of half 

penny per acre on all assigned lands.    

 Moved that it be read which having been seconded by Mr Tanner, the petition was accordingly read, 

and ordered to be laid on the table. 

3. HIS EXCELLENCY moved the second reading of a Bill for the naturalization of Johann August 

Ludwig Preiss, and the Bill having been read a second time; His Excellency moved that the 

Standing Rules be suspended, that the Bill be read a third this day, when the Bill was 

accordingly read a third time and passed. 

4. HIS EXCELLENCY moved the second Reading of a bill for the naturalization of Frederick 

Waldeck, and the Bill having been read a second time; His Excellency moved that the 

standing rules be suspended, and that the Bill be read a third time this day, when the Bill 

was accordingly read a third time and passed. 
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5. HIS EXCELLENCY moved the second reading of a Bill to renew and amend An Act intituled An 

Act for the Regulation of Pilotage and Shipping in the Harbours of Western Australia when 

the Bill was accordingly read a second time. 

 On the motion of the Honorable THE COLONIAL SECRETARY seconded by the Hon'ble the 

Acting Advocate General that the Bill be referred to a Select Committee to consider some 

amendments.   

 It was Ordered that the Bill be referred to a Committee consisting of The Honrble The Colonial 

Secretary, The Honrble The Surveyor General, and George Leake Esquire, who are to 

report on Saturday, the 1 May next. 

6. HIS EXCELLENCY moved the first reading of a Bill to impose a tax of one half penny per acre on 

all lands held in occupancy or in fee simple; when the Bill was accordingly read a first 

time; His Excellency then moved the second reading of the Bill on Saturday the 1st of May 

next. 

 Mr LEAKE proposed as an Amendment that the Bill be read a second time this day six months, 

which was seconded by Mr Tanner. 

 On the Question being put the following Members voted for the amendment - 

George Leake Esquire 

William Tanner Esquire 

E.P.B Lennard Esquire 

Thomas N. Yule Esquire 

when His Excellency declared the Bill to be withdraw. 

The Council adjourned to Saturday the 1 of May next. 

______________________ 
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1 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

William Tanner Esquire 

E.P.B. Lennard Esquire 

T.N. Yule Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

THE GOVERNOR then addressed the Council as follows  

 Gentlemen of the Legislative Council 

 I take this earliest opportunity at the commencement of a new Session to lay before you a Statement 

of the proceeding of Government, and of the leading occurrences during the past year, whereby you 

may be enabled to form a judgment of the Condition of the Colony, at the present time, and of the 

expectations which may reasonably be indulged in as respects the future. 

 I have been prevented from bringing forward at an earlier period this exposition of our affairs from 

having been obliged to await the arrival of several important documents from the Outposts. 

 I have the satisfaction of informing you that the Revenue has more than realised the amount 

calculated upon in framing the Estimates last year.  I then reckoned upon £8 000.  The sum received 

by the Collector of Revenue between the 1 April 1840, and the 31 March 1841 amounts to £9 650. 

8. 2. 

 A considerable portion of this sum is the produce of the land sales, and belongs therefore to the fund 

set apart for the introduction of labor.   

 The want of servants is felt, as a serious grievance by ever class of Colonists, whether in the 

management of farms, and the charge of Stock, in the Country, or as Householders and Artisans in 
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the Towns.  The attention and endeavour of the Government have been earnestly directed to apply a 

remedy to the evil.   

 The exertions in consequence which we are making in England have arrived at that point, that I 

believe, even whilst I am now speaking a vessel is setting out from Liverpool to convey laborers to 

this Country, and further arrangements have been entered into, which I expect will procure us a still 

larger supply, before the lapse of another Twelvemonth a systematic emigration will thus be 

regularly commenced in favor of Western Australia.   

 Whilst upon this subject I wish shortly to notice a practice which is stated to prevail among the other 

Settlements of Australia of seducing away each other laborers.  

 I do sincerely trust that such a proceeding will under no circumstance meet with encouragement 

from any one in this Colony.   

 It is in every way most mischievous in its tendency; unjust as respects our neighbours, whom we rob 

of property which has been obtained by them at a great expense; and injurious to our own interest, 

for we shall not have a shadow of Justice in our own complaints, if ever the arts, which we may 

have used towards others, shall be turned against ourselves. 

 From the liberal addition which was made in the Parliamentary Grant of the year just concluded, I 

have looked forward to the assistance of three additional Surveyors, and confidently expected to 

have been able to announce a great improvement in the State of the Surveys.   

 My [illegible] has been particularly excited in viewing this subject by the conviction, that 

considerable difficulties and much future litigation, are likely to arise, unless steps are soon taken to 

fix the boundaries of lands already assigned, more especially in cases where from the death, or 

departure from the Country of the original proprietors, and the sale or breaking up of the old grants, 

the interests invoked in the law have become complicated, and call for an early settlement of this 

important question.   

 Some progress has been made through small compared with the work to be performed, in surveying 

and establishing boundaries, both of town and country lands, in different parts of the Colony; and in 

order go give full effect and permanency to the surveys in the course of their proceedings, a Bill is 

under the consideration of the Government, and will be brought before you at an early period, 

declaring the mode in which durable land marks are to be erected at the corner of each Grant, and 

making the wilful defacing or destruction of them penal. 

 The advance which is observable within the short space of the last two years in the commerce and 

internal resources of the Colony, will be most gratifyingly shown by a comparative statement of the 

returns under three separate heads, for the years 1838 and 1840. 

 In 1838, 12,892 tons of shipping entered the Harbors of Western Australia; in 1840 these had 

swelled to the upwards of 30,000 tons. 

 In 1838, the exportation of wool amounted to 25,800 lbs in 1840 50,000 lbs weight, or nearly double 

that quantity, were shipped and sent to England. 

 In 1838, there were 21,939 head of Stock of kinds in the Colony, in 1840 they had increased to 

40,000. 
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 And I have the inexpressible  satisfaction to complete these evidences of the Colony’s welldoing — 

the successful reward of continued assiduity and enterprise — by observing that whilst you have 

grown in wealth, and the population has received some though no very large addition to its numbers, 

crime has diminished.  The Criminal Record Book shows a list of fewer offences in 1840, than it did 

in 1838. 

 The prosperity of a community and the happiness of individuals are promoted by most direct and 

rapid communications being kept up between the different parts of the country.   

 The two means at the disposal of the Government by which this may be attained are, the formation 

of roads and the exact and safe regulation of the Post Office, including the conveyance of the mails.   

 Roads are now projected to be in the course of formation, by the General Road Trust, and these have 

been or are about to be, marked by order of the Government, by which distant places will be brought 

nearer to each other; public and private intercourse rendered more certain; and the internal trade of 

the country greatly benefited.   

 As respects the Post, there are three districts only deficient in post offices, and to which the letters 

are not conveyed on regular stated days; and to these I anticipate the extension of this benefit in the 

course of the present year.   

 I must at the same time and, that the advantages which will thus be conferred upon the Colonists are 

purchased at a heavy cost, but I look with confidence to the concurrence of the Council in the 

sentiments which I have here expressed, and in the measures which have been adopted on this 

account by the Executive Government. 

 The Act passed during the last Sessions “to promote the building of Churches and Chapels” and to 

contribute towards “the maintenance of ministers of religion in Western Australia”, appears to be 

working well.  Churches and chapels are rising in the different located districts, and though the 

kindness of our friends, and the applications which have been made to those most competent to aid 

us in England, there will, I hope, be little or no delay in supplying the places of worship with 

zealous [illegible] and pious ministers.   

 Some difference of opinion, in one particular case, has occurred respecting the application of the 

provisions of the Act, owing to the Government feeling how necessary it was for them to exercise 

particular care and circumspection in the first resolutions they may come to as these would form a 

precedent for all future proceedings.   

 A reference has however been made to Her Majesty’s Government, the reply which may be received 

will enable us to proceed with more confidence and satisfaction hereafter. 

 The commencement has been made of a Colonial Hospital, the advantages of which, when the 

arrangements are completed, will be felt in the better management of the funds, and in greater 

attention being bestowed upon the patients, than was practicable so long as these were scattered in 

different lodgings through the town, instead of being brought together as they are now, into one 

place. 

 In the economical appropriation of the vote which was come to last year by the Council for the 

establishment of schools, it has been considered most advisable to divide the sum applicable to this 

purpose among those which, from the number of the inhabitants, might be considered the principal 
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stations of the Colony offering to each of them a small fair sum for the rent of a House or room, 

wherein to accommodate the master or mistress and scholars, throwing the onus of reward to the 

teachers upon the parents, whose children would be benefited by their instructions, on the principle 

that  every one values more highly what may have been paid for than what is bestowed upon them 

gratuitously.   

 It is required that the masters and mistresses who officiate in these schools shall be approved by the 

Government.   

 In Perth, Fremantle, Guildford and Albany, only have schools in this manner been established; 

elsewhere the small number of Scholars, together with the want of a master, has prevented the 

acceptance of the Government offer.   

 The influence of these schools on the general population may not be very effective, but their 

existence has this important consequence — that it keeps the Legislature mindful of the duty 

incumbent upon it, to assist in providing that means of instruction for the people which even from 

this small beginning, may gradually spread itself through the country. 

 But the most striking event which has lately occurred in this Colony is, without doubt, the 

establishment of the new Settlement at Australind, on the Leschenault Estuary.  It is calculated to be 

of lasting and important benefit to us, by the introduction of a fresh and large supply of capital, labor 

and enterprise; by bringing Western Australia forward in an imposing and attractive light before the 

public; and by making known its resources among influential parties in England. 

 The year was on the point of closing without one single act of violence being recorded against the 

Aborigines, when the murder of a thriving and respectable Settler, a husband, and a father of a 

young family was reported to have been committed by them at the Vasse.   

 The principal murderer was shot on attempting to escape from those who were in pursuit of him, and 

another, who is declared to have been an accomplice on this unhappy occasion, is in custody 

awaiting his trial. 

 With this one exception, the conduct of Aborigines has been, on the whole, quiet and peaceable - a 

state of things which I attribute to the judicious system adopted towards these people by the 

Protectors to the activity of the police force, under the superintendence of the gentlemen now at 

their head, and to the vigilance of the resident Magistrate in the different districts. 

 I must here also take the opportunity of acknowledging the assistance I have received in attempting 

to improve the conditions of these people from the Wesleyan Minister and the whole body of the 

Wesleyans resident in Perth and its vicinity.   

 Through their instrumentality almost entirely I may say, a school has been set on foot, where about 

25 native boys and girls are receiving instruction and have made considerable progress in the first 

rudiments of useful knowledge.   

 To this school the Government contribute a moiety of the average expenditure.   

 When not at school, the children are disbursed as servants among the Settlers in the town, acquiring 

such a practical acquaintance with our manners and customs as may one day fit them to take their 

place as useful members of civilised society, able to earn their own bread by their own honest 

industry. 
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 Such, gentlemen, is the statement which I have to lay before you, and I congratulate you upon it.  It 

shows, to my mind most clearly, that the Colony is advancing in one undeviating course of activity 

prosperity and improvement. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The order of the Day being read for receiving and taking into consideration the Report of the Select 

Committee on the Pilotage Bill; the Honrble The Colonial Secretary presented the report. 

Clause 1 - agreed to. 

Clause 2 - Amendments proposed, that the clause be divided into two Clauses, 

• and that after the words “into Port” the remaining part of the clause be left and the 

following substituted “And of the Master or Commander of any Ship or Vessel, shall enter 

into any of the said Ports, Harbors or Anchorages, without having received on board any 

such licensed Pilot as aforesaid, such Master or Commander shall forfeit and pay a fine 

equal in amount to such sum as the Pilotage of such Ship or vessel would have amounted 

to, if a Pilot had been received on board and had conducted such Ship or Vessel to her 

Anchorage” 

• And be it further enacted that the Master or Commander of any Ship or Vessel as aforesaid, 

shall quit his Anchorage for the purpose of proceeding to Sea without receiving on board 

an applying to the Harbor Master for, or making the customary signal for some licensed 

Pilot as aforesaid to conduct such Ship or Vessel to sea, and if the Master or Commander of 

any Ship or Vessel shall proceed to Sea without receiving on board or applying, or making 

the customary signal for a pilot in manner aforesaid, such Master or Commander, shall 

forfeit and pay a fine equal in amount so such sum as the Pilotage of such Ship or Vessel 

would have amounted to, if a pilot had been received on board, and had conducted such 

ship or Vessel to sea, Provided always that the Pilotage of such Ship or Vessel, shall be 

paid and considered due, whether such Pilot were allowed to take charge of such Ship or 

Vessel or not. 

The question having been put the Members voted as follows 

    Ayes……………………………………6 
    Noes…………………………………....2 
  Ayes    Noes 

 The Honble Surveyor General  The Honble Commandant 

 The Honble Advocate General  The Honble Colonial Secretary 

 G. Leake Esq 

 W. Tanner Esq 

 E. Lennard Esq 

 T. Yule Esq 
So it passed in the affirmative. 

Clause 4 agreed to 

The Council then adjourned to Monday the 3 Instant 

Walt Renshaw Cowan 

Clerk of the Council 

______________________
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3 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

His Excellency The Governor 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Advocate General 

The Honble The Surveyor General 

George Leake Esquire 

William Tanner Esquire 

E.P.B. Lennard Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. THE GOVERNOR stated that he regretted that the Pilotage Bill has been brought forward in so 

imperfect a state and a further consideration he had deemed it best not to occupy the time 

of the Council, but to withdraw it; and the Bill was accordingly withdrawn.  

 HIS EXCELLENCY further stated that the old Pilotage Bill having expired it would be necessary to 

introduce a Bill renewing it for a short period. 

2. Mr TANNER presented a petition from the York district against imposing a Tax on land, which was 

ordered to be read and laid on the table. 

3. The order of the Day being read for the second reading of a Bill to renew and amend an Act, 

intituled “An Act to regulate the licensing of Public Houses; Mr Tanner moved that the 

second reading be postponed until a more convenient day: as he had only received a copy 

of the Bill two days previous to the Meeting of the Council. 

 Mr ROE moved an amendment that the Bill be now read but eh consideration of it postponed to 

some more convenient day, to enable the Members to give it material consideration which 

was seconded by Mr Nash and agreed to and the Bill was accordingly read a second time 

and ordered to be taken into consideration on Thursday the 13th Instant. 
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4. HIS EXCELLENCY moved the first reading of a Bill to revise and renew An Act intituled “An Act 

for the Regulation of Pilotage and Shipping in the Harbours of Western Australia, and the 

Bill having been read a first time His Excellency proposed as the Old Act had expired that 

the standing rules be suspended and the Bill be passed through its several stages that day; 

when the Bill was accordingly read a second and third time and passed. 

5. The order of the Day being read for the second reading of a Bill for the Registration of Births, 

Deaths and Marriages, the Bill was accordingly read a second time; His Excellency then 

moved that the consideration of the Bill be postponed until Thursday the 13 Instant, which 

was agreed to. 

6. The order of the Day being read for the second reading of a Bill to regulate the Solemnization of 

Matrimony; the Bill was accordingly read a second time: His Excellency moved that the 

consideration of the Bill be deferred until Thursday the 13 Instant, which was agreed to. 

7. HIS EXCELLENCY moved the first reading of a Bill of a Bill to impose certain duties upon the 

Transfer of real Property when the Bill was accordingly read a first time and moved to be 

read a second time on Thursday the 20 Instant. 

The Council adjourned to Thursday the 13 Instant. 

______________________ 
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13 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Acting Advocate General 

The Honble The Surveyor General 

George Leake Esquire 

Thomas Newte Yule Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. Mr LEAKE moved for a return of the aggregate amount of lands conveyed from one Party to 

another during the year 1839 to 1840, and the amount of money paid for the same. 

2. Mr LEAKE gave notice that at the next Meeting of the Council, he will call attention to the several 

Returns laid on the Table relative to land and move resolutions thereon. 

3. The order of the Day having been read for the Council to resolve itself into Committee to take into 

consideration a Bill to renew and Amend an Act intituled “An Act to regulate the Licensing 

of Public Houses” the Council accordingly resolved itself into a Committee. 

In Committee 

 Financial amendments were proposed and agreed to. 

 Mr ROE then proposed the title, preamble and first clause be amended and that all before the words 

“any Person” be left out and following be inserted 

4. A Bill for repealing the laws no in force relative to the licensing and regulating of Public Houses 

and for the better regulating the granting of licenses for the sale of Ale, Beer, wine, Spirits, 

and other liquors in Western Australia in future. 

 Whereas the laws for the licensing and regulating Public Houses require amendment — and whereas 

with this view it is expedient to repeal the Act of the Governor and Council No.3 of the 4 

year of the late Majesty William the Fourth intituled “An Act to regulate the licensing of 
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Public Houses and to enact other regulations and Provisions in lieu thereof, now therefore 

be it enacted by His Excellency The Governor of Western Australia, by and with the advice 

and consent of the Legislative Council, that from and after the passing of this Act the said 

recited Act shall be and the is hereby repealed.  And be it further enacted that if from and 

after the passing of this Act, 

And the question being put the members voted as under 

    Ayes……………………………………3 

    Noes…………………………………....3 
  Ayes     Noes 

 The Honble Surveyor General  The Honble Commandant 

 G. Leake Esq   The Honble Acting Advocate General 

 T. Yule Esq   The Honble Colonial Secretary 

HIS EXCELLENCY then gave his vote in favour of the amendment and so it passed in the 

affirmative 

 THE HONRBLE THE ACTING ADVOCATE GENERAL then requested permission to present his 

reasons in writing against the above amendment, and they were accordingly presented and 

agreed by the Honrble The Commandant and by the Honrble the Colonial Secretary.   

 Mr ROE then requested leave to present his reasons in writing for the amendment, which was 

agreed to and they were presented accordingly. 

 The Council having resumed its sitting, the Governor proposed that the Bill as now amended be read 

a third time on Thursday the 20 Instant which was agreed to. 

5. The order of the Day having been read for the Council to resolve itself into a Committee to take into 

consideration a Bill for the Registration of Births, Deaths and Marriages, the Council 

accordingly resolved itself into a Committee. 

In Committee 

 Several amendments were made, and the Committee adjourned for the consideration of the Schedule 

to be annexed to the Bill to Thursday the 20 Instant. 

The council then adjourned to tomorrow at 11 O’clock. 

Protest of the Acting Advocate General. 

 Dissentient.  Because we do not conceive that this Council has power under the terms of the Royal 

Instruction to pass any Act repealing a former Act, unless a clause be inserted in the new 

Act and suspending its operations until Her Majesty’s pleasure be known; while we are at 

the same time of the opinion that such a suspension of the present Act would be in the 

highest degree detrimental to the interests of the Colony; and all the alterations necessary 

or desirable to be made by the new Act would have been attained by the former Title, 

preamble and enactment, to renew and amend the original Act. 

 Reasons for the Surveyor General for the Amendment 

 That his proposal to amend the Title, Preamble and first Clause of the Bill, and to repeal altogether 

the former Act are not of the opinion of the Advocate General that the present Bill as 

amended might hereafter be construed as not suspending or setting aside the existing Act, 

in any cases wherein the two might clash together, unless the existing Act, were altogether 
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repealed. — that he further considered the restrictions imposed by Her Majesty’s 

Government relative to repealing Acts, which had once received the Royal Sanction, did 

not apply to cases, in which a new Act of the same tenor was brought forward as in the 

present instance, — and that the Royal Assent having been announced to a similar course 

of proceeding in the Eastern Colonies, afforded, in his opinion, a sufficient guarantee of 

their correctness.  

______________________ 
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14 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Acting Advocate General 

The Honble The Surveyor General 

George Leake Esquire 

Thomas Newte Yule Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The order of the Day being read for the Council to resolve itself into a Committee upon the Bill to 

regulate the Solemnization of Matrimony; the Council accordingly resolved itself into a 

Committee; when several amendments were made and several clauses added and the 

Committee adjourned for the consideration of the Schedule to be annexed to the Bill to 

Thursday the 20 Instant. 

The Council then adjourned to Thursday the 20 Instant at 12 O’clock. 

______________________ 
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20 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Colonial Secretary 

The Honble The Advocate General 

The Honble The Surveyor General 

George Leake Esquire 

William Tanner Esquire 

Edward Pomeroy Barrett Lennard Esquire 

Thomas Newte Yule Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. Mr LEAKE according to notice called the attention of the Council to the Papers and Blue Book laid 

on the table and moved the following Resolution 

 that the Returns of Revenue the increase of Sheep and other Stock, and the general internal 

progress of the Colony appears in the Blue Book and papers laid on the table of the council, 

are in a high degree satisfactory; — which was seconded by Mr Tanner and the question 

being put it was carried in the affirmative. 

2. Mr LEAKE then moved the following resolution: 

 Resolved, — that the correspondence between the Land and Emigration Commissioners and the 

Secretary for the Colonies, contained in the printed Report, ordered to be printed by the 

House of Commons the 8 August 1840, contains many errors and misstatements regarding 

this Colony — that the plan recommended by the Land and Emigration Board to the Right 

Hon'ble The Secretary of State for the Colonies that forced measures should be resorted to, 

for the purpose of obtaining back to the Crown, lands granted to the Settlers, is a breach of 

the Contract entered into between the Crown and the Settlers.  That this Council view with 

the greatest satisfaction and gratitude that these principles so repugnant to justice and sound 

policy, have been repudiated by Her Majesty’s Government. 
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 Which was seconded by Mr Tanner; and the question being put, the Honrble the ACTING 

ADVOCATE GENERAL, moved an amendment that the last sentence, “That this Council 

view with the greatest satisfaction and gratitude that those principles so repugnant to justice 

and sound policy have been repudiated by Her Majesty’s Government.” be struck out; 

which was seconded by the Honrble the Colonial Secretary, and the question being put, it 

passed in the affirmative. 

 The question being then put that the Resolution as amended be carried.  The Council voted as under 

    Ayes……………………………………5 

    Noes…………………………………....1 
  Ayes    Noes 

 The Honble Surveyor General  The Honble Colonial Secretary 

 The Honble Advocate General 

 G. Leake Esq 

 W. Tanner Esq 

 E. Lennard Esq 

 T. Yule Esq 

and so it passed in the affirmative. 

3. The order of the Day being read for the third reading of the Licensing Act, when it was accordingly 

read at this time and passed. 

4. The order of the Day being read for the Council to resolve itself into a Committee to take into 

consideration the Schedules attached to the Registration Bill; the Council accordingly 

resolved itself into a Committee, when the Schedules were read and amended.   

 The Council having resumed HIS EXCELLENCY moved that the Bill be read a third time on 

Thursday the 27 instant which was agreed to. 

5. The order of the Day being read for the Council to resolve itself into a Committee to take into 

consideration the Schedules attached to the Bill for Regulating the Solemnization of 

Matrimony - the Council accordingly resolved itself into a Committee, when the Schedules 

were read and amended.   

 The Council having resumed the Governor moved that the Bill be read a third time on Thursday the 

27 Instant which was agreed to. 

6. THE GOVERNOR postponed the second reading of the Transfer Bill, until printed copies can be 

procured for the members. 

7. HIS EXCELLENCY gave notice that on Thursday next the 27th Instant he would submit for the 

consideration of the Council, the Ways and Means, and Estimates of Expenditure for 

1842/43 for which an ordinance must be passed. 

The Council then adjourned to Thursday the 27 Instant at 11 O’clock. 

______________________ 
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27 MAY 1841 

The Legislative Council having met pursuant to adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

William Tanner Esquire 

Edward Pomeroy Barrett Lennard Esquire 

Thomas Newte Yule Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the Day having been read for the third reading of A Bill to provide for the Registration 

of Births, Deaths and Marriages, the Bill was accordingly read a third time and passed. 

2. The Order of the Day having been read for the third time of a Bill to Regulate the Solemnization of 

Matrimony in the Colony of Western Australia; the Bill was accordingly read a third time 

and passed. 

3. The Order of the Day having been read for the Council to resolve itself into a Committee to take 

into consideration the Ways and Means and Estimates of Expenditure, the Council 

accordingly resolved itself into a Committee. 

 HIS EXCELLENCY then laid on the table a Financial Statement for the year ending 31 March 

1841. 

 HIS EXCELLENCY laid on the table an Estimate of the Probable Revenue for the year ending 31 

March 1843 amounting with balance in the Treasurer’s hands to 

 £9 007.13. 3 

and Estimates of Expenditure for the Year ending 31 March 1843 viz for 
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Salaries       £3 105.12. 6 

Contingencies        5 866.          

£8 971.12. 6 

leaving probable balance on 1 April 1843   £     36. - . 9 

 The Estimates having been read by the Honrble the Colonial Secretary an amendment was proposed 

by EPB Lennard Esq. and seconded by George Leake Esq. that £100 should be inserted in 

place of £75 for the Salary of the Postmaster at Perth. 

 And the question being put, it was unanimously carried in the affirmative. 

 HIS EXCELLENCY then proposed that a sum amounting to Three Thousand One Hundred and 

Five Pounds Twelve Shillings and Sixpence be granted for Salaries for the year ending 31 

March 1843 and that a sum amounting to Five thousand Eight Hundred and Sixty Six 

Pounds be granted for contingencies which were severally agreed to. 

 HIS EXCELLENCY proposed that the Government should be allowed to proceed in the expenditure 

of the present year according to the Estimates for 1842/43/; which was agreed to. 

 THE GOVERNOR moved that the Council meet on Thursday Fortnight the 10 June for the purpose 

of passing the Estimate of 1842/43 into an ordinance; which was agreed to. 

The Council then adjourned to Thursday the 10 June. 

______________________ 
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10 JUNE 1841 

The Legislative Council having met and according to adjournment, His Excellency The Governor took the 

Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

The Order of the Day having been read for the third reading of The Ordinance Bill.   

The Bill was accordingly read a third time and passed into an Act.  

The Council then adjourned to Thursday the 10th of July. 

______________________ 
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10 JULY 1841 

The Legislative Council having met according adjournment His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

William Tanner Esquire 

E.P.B. Lennard Esquire 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

William Henry Mackie Esq. was sworn a Member of the Council and took his seat in the room of Mr T.N. 

Yule Esq. absent. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. THE GOVERNOR moved the first reading of a Bill to impose a tax upon dogs which was 

accordingly read the first time and ordered to be read a second time on Thursday the 22n 

Inst. 

2. THE GOVERNOR moved the first reading of a Bill for the Regulation, Pilotage and Shipping in the 

Harbors of Western Australia which was accordingly read a first time and ordered to be 

read a second time on Thursday the 29th Inst. 

3. The Order of the Day having been read a second reading of Bill to impose a duty upon the transfer 

of landed property which was accordingly read a second time and [illegible] of the 

Governor it should be read a third time, several amendments were proposed when the 

Council resolved itself into Committee. 

In Committee 

 Mr MACKIE moved that in Clause II the words “shall be untruly or fraudulently set forth” be 

inserted in lieu of “shall not be set forth”.  

  Carried. 
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 Mr NASH proposed amendment seconded by the Colonial Secretary that in Clause V the words 

“party, attorney or solicitor Registering Officer or other” be omitted. 

  Carried. 

 It was moved by Mr JAMES, seconded by Surveyor General that in clause 8 after the words “Her 

Majesty her heirs or Successors” the words “Nor to any Deed or other instrument by which 

any lands, tenements or [illegible] is conveyed or transferred by way of mortgage or 

reconveyed or retransferred on the satisfaction of any Mortgage” be inserted.  

  Carried. 

 Mr MACKIE proposed, seconded by Mr Nash that after the words “have been reserved” in the 8 

clause, the words “nor to any assignment thereof” be added. 

  Carried. 

 Mr TANNER moved seconded by Mr G Leake that at the end of clause V the following addition be 

made “provided the suit or proceedings for the recovery of the same be instituted within 

two years from the time of registration” the majority of members considering the period of 

two years too limited 

 THE SURVEYOR GENERAL moved as amendment seconded by the Honrble the Advocate that 

the period of prosecution be limited to 10 years when the question being put the members 

voted as under 

    Ayes……………………………………4 

    Noes…………………………………....4 
  Ayes     Noes 

 The Honble Commandant   W. Tanner Esq 

 The Honble Colonial Secretary    G. Leake Esq 

 The Honble Surveyor General    E. Lennard Esq 

 The Honble Advocate General   H. Mackie Esq 

His Excellency then gave his vote in favour of the amendment and so it passed in the affirmative. 

 THE GOVERNOR moved that the Bill be read a third time on Tuesday the 29 of July. 

The Council adjourned to Thursday 22 July. 

______________________ 
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22 JULY 1841 

The Legislative Council having met according to adjournment, His Excellency The Governor took the Chair 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

George Leake Esquire 

William Tanner Esquire 

W.H. Mackie Esq. 

Prayers 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. Mr LEAKE presented a Petition from John Stokes of Perth praying that he might be allowed 

compensation for the serious loss and injury [present [illegible]] he has sustained by a 

Legislative Enactment forbidding the Distillation of Spirits in Western Australia - on the 

Petition being received Mr Leake moved that it be read.   

 THE ADVOCATE GENERAL objected on the ground that the Hon'ble member had not given 

notice of his motion, he would not however press this objection and the Petition was read. 

Mr LEAKE gave notice of a future motion to support the Prayer of the Petition and moved that the 

Petition do lie on the table. 

THE ADVOCATE GENERAL objected to the Petition being upon the Table on the ground that the 

relief prayed for by the Petition was of a nature not within the province or power of the 

Legislative Council to grant and moved an amendment that the Petition do not lie on the 

Table.  

 Negatived. 

The question was then put and the members voted as under 

    Ayes……………………………………4 

    Noes…………………………………....4 
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  Ayes     Noes 

 The Honble Commandant   The Honble Surveyor General  

 The Honble Colonial Secretary    G. Leake Esq 

 The Honble Advocate General   W. Tanner Esq 

 His Excellency The Governor   H. Mackie Esq 
HIS EXCELLENCY THE GOVERNOR having voted as a member of the Council gave also his 

casting vote for amendment as President of the Council. 

A question then arose as whether the Governor had a vote as member of the Council independent of 

his vote as President and as this question could not be decided that meeting, it was agreed 

that the division of the Council should stand over until Thursday the 29 Inst. when the 

Council shall be furnished with the necessary information on the subject. 

2. THE GOVERNOR laid before the Council a Bill for the Naturalization of Benjamin Franklin 

Simmons and moved that the standing rules and orders of the Council be suspended so that 

the Bill might pass through its several states that day, which was agreed to and the Bill was 

passed. 

3. THE GOVERNOR having read the order of the Day for the second reading of a Bill to impose a 

duty upon dogs the Bills was read a second time. 

 On the motion of the Governor for the third reading several amendments were proposed and the 

Council resolved itself into a Committee. 

In Committee 

 THE COLONIAL SECRETARY moved seconded by The Surveyor General that in clause VI the 

sum of 10/- be substituted for twenty shillings. 

  Carried. 

 It was proposed by ADVOCATE GENERAL seconded by Mr Mackie that in the 9 clause the words 

“that the head of such dog had been produced to him and destroyed” be inserted after the 

words “Justice of the Peace” in lieu of that portion of the clause following those words.  

  Carried. 

 Mr LEAKE moved seconded by the Advocate General that in the XI clause, the words “which shall 

not be” be inserted in lieu of the words “or” after the word “unlicensed”.  

  Carried 

 THE ADVOCATE GENERAL moved seconded by Mr Mackie that the 12 clause be struck out and 

the following one inserted in lieu thereof. 

 XII and be it enacted that all information and proceedings on account of any 

offence under the Act shall be heard, and determined and all forfeiture and 

penalties in respect of the same shall be an order imposed in a summary way by 

any one Justice of the Peace; who shall summon before him the party accused and 

all necessary witnesses and upon appearance of the party accused such Justice 

shall hear the matter of such information, and shall examine all necessary 

witnesses upon Oath and shall make such order thereon as to him shall seem 

correct; and in case, the party accused shall be by him convicted and shall fail to 

pay any fine or penalty, costs or expenses awarded by such order within three days 
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next after such order shall have been previously served on him is left at his usual 

place of abode it shall be lawful for such convicting Justice to levy and raise such 

fine or penalty costs or expenses by distress and sale of the goods and chattels of 

the party so convicted, and in case such goods and chattels shall be insufficient for 

that purpose it shall be lawful for the convicting Justice to commit the party so 

convicted to any Gaol or House of correction to any term not exceeding three 

calendar months.  Provided always that all instructions and proceedings in respect 

of Offences against this Act shall be commenced within 3 months next after the 

offences thereby respective charges shall have been committed”.   

  Carried 

 Proposed by Gr JAMES and seconded by Surveyor General that in the 16 Clause the word “solely” 

be substituted for “actually”.  

  Carried. 

 Mr TANNER moved seconded by Advocate General that the words “for 12 months” in Schedule 

No. 1 be omitted and the words “till the 1st day of January next ensuing” be inserted in lieu 

thereof.   

  Carried. 

The Council then adjourned to Thursday 29 July. 

Edward C. Souper 

Acting Clerk of the Council 

______________________ 
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29 JULY 1841 

The Legislative Council having met according to Adjournment.  His Excellency the Governor took the chair. 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

E.P.B. Lennard Esquire 

W.H. Mackie Esquire 

PRAYERS 

The minutes of last meeting were read & confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. W. TANNER presented a Petition from Samuel Moore Distillers, praying for compensation for 

injury sustained by Legislature enactment forbidding Distillation and moved that the 

petition be received and read - it was accordingly read and W. Tanner moved seconded by 

W. Leake that the Petition should lie on the table. 

2. The ADVOCATE GENERAL objected on the grounds that the prayer of the Petition was for relief 

that was not in the province of the Council to afford that the Le Council could only receive 

Petitions against Bills at the time before the Council 

The question being put the members voted as under. 

    Ayes……………………………………3 

    Noes…………………………………....5.. 

    Majority against…..……………………2 
  Ayes     Noes 

 W. Tanner Esq    The Honble the Advocate General 

 G. Leake Esq    The Honble the Commandant 

 The Honble Surveyor General   The Honble the Colonial Secretary 

      H. Mackie Esq 

      E.P. Lennard Esq 
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 & so it passed in the negative. 

 Mr LEAKE then requested permission to enter a protest against the decision of the Council which 

was accordingly granted. 

 Protest - Against the decision of the Legislature that the Petition of Samuel Moore praying 

compensation for loss sustained by the act for prohibiting Distillation shall not lie on the 

table 

 Because this Council is open for the reception of; and is bound to take into consideration 

petitions from parties whose rights or interests may be peculiarly effected by any Act of the 

Legislature or otherwise. 

 Because the injury complained of originated in an Act of this Council, is immediately 

connected with the Revenue of the Colony, and, therefore more immediately within its 

province - 

 HIS EXCELLENCY stated, with reference to the decision of the last meeting of the Council on the 

question of James Stokes petition, and in which he had voted both as member & President 

of the Council that he has been unable to find the necessary documents to support his 

claim, that he therefore abandoned the point and his Votes being withdrawn Mr Stokes 

petition must be taken as lying on the table. 

 Mr LEAKE then supported the prayer of the Petition & stated, that the Petitioner could apply to no 

other but the Legislative Council for compensation because the injuries for which the 

Petition claimed compensation, had been inflicted by this Council that it was a question in 

which the Colonial Revenue was concerned & that Mr Stokes from the successive 

argument afforded him by Government had then induced him to expend much capital 

which by the Act forbidding Distillation, was now lost to him and moved that the prayer of 

the petition be taken into consideration.  Negatived. 

    Ayes……………………………………4 

    Noes…………………………………….4 
  Noes     Ayes 

 R. Nash Esq    G. Leake Esq 

 P. Broun Esq    The Honble Surveyor General 

 W.H. Mackie Esq    W. Tanner Esq 

 Major Irwin    E. Lennard Esq 

 The GOVERNOR gave casting vote against the motion & so it passed in the negative. 

 Mr LEAKE then moved a resolution - That it is the opinion of this Council that the Petitioner James 

Stokes is entitled to compensation for the loss & injury which he has sustained by the Act 

for the prohibition of Distillation.  Mr Tanner seconded the motion & the question being 

put the members voted as under 

    Ayes……………………………………3 

    Noes…………………………………....5.. 

    Majority against…..……………………2 
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  Ayes     Noes 

 G. Leake Esq    The Honble Commandant 

 W. Tanner Esq    The Honble Colonial Secretary 

 E. Lennard Esq    The Honble Advocate General 

      The Honble Surveyor General 

      H. Mackie Esq 

 & so it passed in the negative. 

3. The GOVERNOR read the order of the day for the 3rd reading of a Bill to impose a duty upon the 

transfer of landed property which was accordingly read a third time, and on the motion of 

the Governor that the Bill do pass Mr Leake objected on the grounds the 9 Clause was in 

opposition to the British Legislature.  The other members voted that the Bill do pass which 

it accordingly did, and 

 Mr LEAKE requested permission to enter his protest which was granted. 

 Protest  Against the passing the Bill for imposing a duty upon the transfer of real property 

 Because the 6th & 9th clauses allow a greater length of time for the recovery of penalties 

than is reasonable, contrary to the Statutes 31 Eliz: C.5 & the 3 & 4 Will: 4 C.42 & to the 

practice of the British Legislature. 

4. The GOVERNOR read the order of the day for 3rd reading of a Bill to impose tax upon dogs which 

being a third time the Bill was passed. 

5. The GOVERNOR read order of the day for second reading of a Bill for the regulation of Pilotage & 

shipping in the harbor of Western Australia on the motion that it be read a 3.  Several 

amendments were proposed and the Council resolved itself into a Committee. 

In Committee 

 Mr BROUN moved that in the first clause seconded by Major Irwin that after the word Govr. “in 

Executive Council” be inserted - carried. 

 The COLONIAL SECRETARY moved seconded by Commandant that in Schedule No 1 that the 

word Revenue be substituted for Customs - carried. 

 Mr NASH moved seconded by Col Secy that where the words Ports or harbours occur in the 

Schedule the word “or” be expunged and the words or anchorages be inserted after the 

word Harbour - carried. 

 Moved by MR MACKIE seconded by Mr Broun that Schedule No 2 be altered and the following 

substituted 

 Certificate to be obtained by persons desirous of leaving the Colony of Western Australia 

to wit 

 I hereby certify that there is not at present any suit or action pending or judgment 

remaining unsatisfied against A B of _________ 

  Dated this                       day of                  . 

  Signed C.D. Regr Clr of Cl Council 

  Countersigned Coll Secy - carried 

The Council then adjourned 

to Monday 3 August 

______________________
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3 AUGUST 1841 

The Legislative Council having met according to Adjournment His Excellency the Governor took the chair. 

Present 

The Honble The Commandant 
The Honble The Colonial Secretary 
The Honble The Surveyor General 
The Honble The Actg Advocate General 
G. Leake Esquire 
W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The order of the day having been read for the third reading of a Bill for the regulation of Pilotage & 

Shipping in the Harbors of Western Australia, the Bill was accordingly read a third time and 

passed. 

2. Mr LEAKE gave notice that he should at the next meeting of the Council move for a discussion on the 

privileges & rights of the members. 

 The ADVOCATE GENERAL opposed the notice being received on the grounds of it being irregular 

the resolution the honble member intended to move not being embodied in the Notice.  After 

some debate Mr Leake withdrew his motion and 

3. The ADVOCATE GENERAL gave notice that at the next meeting of the Council he would move.  

“That it be a standing order of this Council that no motion shall be entertained, which has not 

been given in writing to the Clerk at a previous meeting accompanied by a notice of the 

intention of the mover to bring it before the Council.”  Advocate General also gave notice that 

at the next meeting of the Council he would move “That this Council is entitled to all rights 

privileges & usages of Legislative Councils in any of Her Majesty’s Colonies, and that in order 

the more perfectly to ascertain those rights privileges and usages a committee be appointed to 

examine into and report upon the rules and orders for the proceedings of this Council and the 

practise of Legislative Councils in other Colonies.” 

The Council then adjourned to August 26. 

   Edward C. Souper 

   Actg Clerk of the Council
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26 AUGUST 1841 

The Legislative Council having met according to Adjournment, His Excellency the Governor took the chair. 

Present 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

Prayers 

The minutes of last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. HIS EXCELLENCY laid upon the table a “Bill to repeal certain Acts relating to the management of 

roads, streets and other internal communications and enabling the inhabitants of Townships 

to assess themselves for the improvement of the Town.” 

 The GOVERNOR remarked that it was in consequence of the confusion which was caused by the 

Act 1st Victoria No 2 applying to both Town & Country that this Bill was introduced which 

if passed would be followed by two others, one having reference solely to Towns the other 

to the Country and moved that the Bill be read a first time and the Bill having been read 

was ordered to be read a second time on Thursday the 9th September. 

2. The GOVERNOR moved the first reading of a Bill to provide for the construction and management 

of roads and other internal communications in the Colony of Western Australia also 

The first reading of a “Bill to provide for the improvement of Towns in the Colony of 

Western Australia” which having been read were ordered to be read a second time on 

Thursday the 9th of September. 

3. The GOVERNOR stated that the expenses incurred in the introduction of labourers, being debts to 

the Colony, he would introduce and move the first reading of a Bill to secure {in certain 

cases} the repayment of expenses incurred by the Local Government for the introduction of 

labourers Domestic Servants, Mechanics and Artizans into the Colony of Western 

Australia - 
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 The Bill having been read was ordered to be read a second time on Thursday the 16th 

September. 

4. The ADVOCATE GENERAL in pursuance of his notice at the last meeting of the Council, moved 

seconded by Coll Secretary “That it be a standing order of this Council that no motion shall 

be entertained which has not been given in writing to the Clerk at a previous meeting 

accompanied by a Notice of the intention of the mover to bring it before the Council. 

 Mr LEAKE stated that he could find no precedents for it in the proceedings of House of Commons 

or of any assembly that it was compulsory to state the actual words of a resolution.  After 

some discussion the question being put was carried Mr Leake voting against it. 

5. The ADVOCATE GENERAL in accordance with Notice moved seconded by Mr Leake “That this 

Council is entitled to all the rights privileges and usages of Legislative Councils, in any of 

Her Majesty’s Colonies and that, in order the more perfectly to ascertain those rights 

privileges & usages a Committee be appointed to examine into and report upon the rules 

and orders for the proceedings of this Council and the practise of Legislative Councils in 

other Colonies which being put was carried unanimously. 

 The ADVOCATE GENERAL moved that the following gentlemen besides himself be nominated a 

Committee. 

 Honble The Colonial Secretary 

 George Leake Esq 

 William Tanner Esq 

 William H. Mackie Esq 

    Carried 

6. HIS EXCELLENCY stated that an impression appeared to have gone abroad that he was opposed to 

freedom of discussion in this Council.  Far from such being the case he was most anxious 

that every subject of a public interest should be freely discussed.  He said that this Council 

had not the power of originating Bills, which was the peculiar province of the Executive - 

That any member could present petitions and move resolutions thereon, and added that he 

considered the Council as free to act as the House of Commons, so long as they did not 

attempt to originate Bills, or to interfere with the distribution of the public funds. 

 The ADVOCATE GENERAL stated that at a former meeting of the Council he had asserted the 

right of the Governor to a double vote but in consequence of his not having found any 

authorities on which to support his assertion, the question had been decided against him.  

He now however revived the question which he supported by many precedents.  The 

Advocate General quoted several authorities on the constitution of New S. Wales, and the 

Western Colonies. 

 Mr LEAKE stated that the right of double vote must be expressly granted by Statute or Charter, or 

acquired by memorial neither of which right had been, he believed, acquired by the 

President of this Council. 

 The ADVOCATE GENERAL said that the Governor as President of the Council was entitled by his 

instructions to a casting vote which he was prepared to show implied a double vote. 
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 The GOVERNOR stated that when this question was last before the Council, he had abandoned the 

point, merely because he was not prepared to produce any Authority, that the right of 

double vote was to him individually a matter of almost indifference, but, as Authority had 

been produced, he suggested, that beside the instruction to the Committee to enquire into 

and report upon the rules & regulations of the House of Commons, they should also be 

instructed to obtain information on the nature of the Casting Vote. 

Adjourned to Sept 9th 1841 

Edwd C. Souper 

Actg Cl 

______________________ 
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9 SEPTEMBER 1841 

The Legislative Council having met according to Adjournment His Excellency the Governor took the Chair. 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

E.P.B. Lennard Esquire 

W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read & confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. HIS EXCELLENCY read the order of the day for the second reading of “A Bill to repeal certain 

Acts relating to the management of Roads Streets and other internal communications, and 

enabling the Inhabitants of Townships to assess themselves for the improvement of the 

Town”.  Which having been read a 2nd time was ordered be read on Thursday the 23rd 

September — 

2. HIS EXCELLENCY read the order of the day for the second reading of “A Bill to provide for the 

construction and management of roads and other internal communications in the Colony of 

Western Australia which upon being read several amendments were proposed and the 

Council resolved itself into Committee. 

In Committee 

 Moved by Mr LEAKE seconded by Advocate General that after the word “communication” in Cl 1 

the words “so long as the same shall continue to be used for the purposes of this Act” be 

inserted —         Carried. 

 Moved by Mr LEAKE seconded by the Surveyor General, that in the 1st Cl. the qualification for 

Trustees be reduced from 1000 acres to 500 acres.      Carried. 
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 But the Council being of opinion that if any reduction be made in the qualification for Trustee it 

should be to a still less amount of acres, the amendment was altered with the unanimous 

consent of the Governor & Council from 500 to 320 acres - 

 Moved by Mr TANNER seconded by Surveyor General that at the end of clause 2 the following 

words be added “Provided that one months notice in the Govt Gazette or some Public 

Journal shall be given of every meeting to be held under this Act for the purpose of 

determining upon any line of communication, and in which Notice such line shall be 

described as minutely as circumstances may admit” 

The question being put the members voted as under 

    Ayes……………………………………6 

    Noes…………………………………....2.. 

    Majority for…..………………………..4 
  Ayes     Noes 

 The Honble Commandant   The Honble Colonial Secretary 

 The Honble Surveyor General   The Honble Advocate General 

 William Tanner Esq 

 G. Leake Esq 

 E. Lennard Esq 

 W.H. Mackie Esq  

And so it passed in the affirmative. 

 Proposed by Mr MACKIE seconded by Advocate General that in the 4 Cl. that after the words such 

compensation the following be put “for any actual damage thereby occasioned to the 

property other than the loss of the land taken for such roads or to his her or their estate or 

interest therein as a jury may award in an Action on the case by such owner or occupier 

against the Public officer for the time being of the said Trustees” before this amendment 

being put Mr Tanner requested leave to move an amendment upon it viz that the words 

“other than the loss of the land taken for such road” be omitted, which being put the 

members voted as under 

    Ayes……………………………………4 

    Noes…………………………………….4 
  Ayes     Noes 

 The Honble Surveyor General   The Honble Colonial Secretary 

 W. Tanner Esq    The Honble Commandant 

 G. Leake Esq    The Honble Advocate General 

 E. Lennard Esq    W.H. Mackie Esq 

 HIS EXCELLENCY gave casting vote and so it passed in the negative. 

 The first amendment was then put & carried. 

 Moved by ADVOCATE GENL secdd by Mr Tanner that at the end of 7 Cl. the following be added 

“And further that no business shall be entered upon at any general or special meeting unless 

at least 7 Trustees be present” —       Carried. 

 Moved by ADVOCATE GENL that in Cl 7 the word Wednesday be substituted for Monday — 

Carried. 
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 Proposed by COLL SECRETARY second by Mr Tanner that in the 10th Cl. the words “And any 

warrants for the payment of money given by them on the Treasurer” be omitted - Cd. 

 Moved by ADVOCATE GENL sd by Mr Leake that in the 13 Cl the words “already established” be 

omitted —         Carried. 

 Moved by SURVEYOR GENL seconded by Mr Tanner that in Cl. 16 that the words after the word 

“together” be left out and the words “interest at a rate not exceeding 10 per cent per 

annum” be added in lieu —       Carried. 

 Proposed by MR MACKIE Sd by Mr Leake that at the end of Cl 18 the following words be added 

“notwithstanding that such individual may have been examined as a witness” - carried. 

 Moved by MR NASH Sd by Mr Mackie that in Cl 19 the word chairman be substituted for “or other 

public officer” —        carried. 

 The Bill was then ordered to be read a 3rd time on the 23rd September. 

3. HIS EXCELLENCY moved Second reading of “a Bill to provide for the improvement of Towns in 

the Colony of Western Australia”, and the Bill being read and several amendments 

proposed the Council resolved into Committee. 

In Committee 

 Moved by ADVOCATE GENERAL Sd by Mr Mackie that in clause 6 the following words be added 

“And further that no business shall be entered upon at any General or Special Meeting 

unless at least 7 Trustees be present”  Cd 

 Moved by Mr NASH Sd by Mr Mackie that the words “And of any warrants for the payment of 

money given by them on the Treasurer” in Clause 8 be expunged —   Carried. 

 Proposed by ADVOCATE GENERAL seconded by Mr Mackie that in Cl. 13 the words “already 

established” be omitted.         Carried - 

 Moved by ADVOCATE GENERAL Secd by Surveyor General that at the end of Cl. 14 that the 

words after the word “together” be expunged and the following inserted in lieu thereof.  

“Interest at a rate not exceeding 10 per cent per annum”.     Carried 

 Moved by Mr NASH Sd by Surveyor General that in Cl 16 the word Inhabitants in 4 line from top 

be expunged & the words, “owners or occupiers of any lands within” be inserted - and in 9 

line after the word “number” the following be inserted “of owners or occupiers”.  Carried 

 Moved by ADVOCATE GENERAL Secd by Mr Mackie that in 17 Cl. after the word premises the 

following be inserted — “Or if such owner or occupier cannot be found shall affix upon the 

said Premises” -         Carried 

 Moved by Mr MACKIE second by Advocate General that in 4 line from the bottom of Cl 17 after 

the word “costs” the following be inserted “And the costs of such sale, which costs of 

distress and sale”.         Carried 

 Moved by ADVOCATE GENERAL Secd by Mr Mackie that at the end of Cl 20 the following 

words be added “Notwithstanding that such individual shall have been examined as a 

witness”  Cd 

 Moved by ADVOCATE GENERAL Sd by Mr Mackie that in Clause 21 the word chairman be 

inserted in lieu of “other Public officer”       Carried 
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 Moved by ADVOCATE GENERAL Sd by Mr Mackie that in the 23rd Cl. that after the word “fifth” 

the following be added “or by virtue of any act passed during the present session”  Carried 

 The Bill was then ordered to be read a 3rd time on Thursday the 23rd September - 

The Council then adjourned until Thursday the 23rd September 

    Edward C. Souper 

     A Cl 

______________________ 
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16 SEPTEMBER 1841 

The Legislative Council having met according to Adjournment His Excellency the Governor took the Chair. 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The GOVERNOR read the order of the Day for the second reading of a Bill to secure the repayment 

in certain cases of expenses incurred by the Local Government for the Introduction of 

labourers domestic servants, mechanics and artizans into the Colony and the Bill having 

been read a second time was ordered to be read a third time on Thursday the 30th 

September. 

2. The GOVERNOR moved the first reading of a Bill to provide for the more effectual and accurate 

establishment of the Boundaries of Lands within the Colony of Western Australia which 

being read a first time was ordered to be read a second time on Thursday the 23rd Sept. 

The Council then adjourned to Thursday the 23rd September. 

    Edwd C. Souper 

     A Cl 

______________________ 
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23 SEPTEMBER 1841 

The Legislative Council having met according to Adjournment His Excellency the Governor took the chair. 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read & confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The GOVERNOR read the order of the day for the 3rd reading of a Bill to repeal certain Acts 

relating to the management of Roads Streets and other internal Communications and 

enabling the inhabitants of Townships to assess themselves for the improvement of the 

Town.  The Bill was accordingly read a third time and passed. 

2. The GOVERNOR read the order of the day for the 3rd Reading of a Bill to provide for the 

construction and management of Roads and the internal Communications in the Colony of 

Western Australia.  On the motion of His Excellency that the Bill be read a third time 

 Mr TANNER rose and opposed the motion on the grounds that the Bill placed too much power in 

the hands of the Trustees, and the question being put that the Bill be read a 3rd time, was 

carried in the affirmative Mr Tanner voting against it, and so the Bill passed. 

3. The order of the day being read for the 3rd reading of a Bill to provide for the improvements of 

Towns in the Colony of Western Australia it was accordingly read a 3rd time and passed. 

4. The GOVERNOR read the order of the day for the second reading of a “Bill to provide for the 

effectual and accurate establishment of Boundaries of Lands within the Colony of Western 

Australia.  On the motion of the Governor that the Bill be read a third time, 
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 Mr TANNER moved that the 3rd reading be postponed until this day six weeks on the grounds that 

interested parties might be afforded time to come forward and petition against any of the 

provisions of the Act. 

 After some discussion the question being put whether the Bill be read a third time this day the 

members voted as under. 

    Ayes……………………………………5 

    Noes…………………………………....2.. 

 

    Majority for…..………………………..3 
  Ayes      Noes 

 The Honble Commandant    W. Tanner Esq 

 The Honble Colonial Secretary    G. Leake Esq 

 The Honble Surveyor General 

 The Honble Advocate General 

 W.H. Mackie Esquire 

And so it passed the affirmation, when several amendments being proposed the Council resolved 

itself into Committee. 

In Committee 

 The SURVEYOR GENERAL moved seconded by the Hon the Commandant that in the 7 line of the 

Preamble the words “points of the” be omitted.  Carried 

 Moved by COLL SECRETARY seconded by Surveyor General that between the words that & as in 

the 13th line of the 1st Cl. the words “it shall be lawful for the Governor”, and that after the 

word “Act” in the following line the words “to direct” be inserted —   Carried 

 Moved by Mr BROUN seconded by Mr Mackie that the 2nd Clause run as follows. 

 And be it enacted that notice shall be published in three successive Gazettes of the intended survey 

in each district —        Carried 

 Mr TANNER moved Sd by Surveyor General that the words “proceed to” in the 3rd Clause be 

omitted.          Carried 

 Moved by Mr TANNER Sd by Advocate General that in the 3rd Clause after the words “notice of” 

the words “and of any such entry” be inserted —     Carried 

 Moved by Mr TANNER seconded by Surveyor General that in the 5th line of 3 Cl. the word “to” be 

omitted and the words “for the approval of” be inserted. —    Carried 

 The SURVEYOR GENERAL moved seconded by the Commandant that in the 5th line of 3 Cl after 

the word “and” the words “when so approved” be added —    Carried 

 Proposed by Mr TANNER seconded by Advocate General that before the word “Assignee” in 4 Cl. 

the words “heir or” be inserted —       Carried 

 Moved by Mr MACKIE seconded by Advocate General that after the word copy in 4 Cl the words 

“to be made and issued on demand without fee” be inserted —   Carried 

 The Bill was then ordered to be read a third time on Thursday the 30th September. 

 Mr TANNER requested leave to enter on the Minute Book his reasons for voting against the passing 

of the Road Trust Bill, which was accordingly granted and are as follows — 
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Because I conceive that it is unconstitutional to take away the property of an Individual 

without making him compensation, and because I believe that the power by this Bill 

invested in the Trustees of taking away the land of Individuals for Roads etc will be acted 

upon to the total loss in many cases of the value of the whole land part of which may be so 

taken, inasmuch as when deprived of the water the surrounding land is valueless and it 

appearing to me that this Bill assumes the principle that land owners are bound to fence or 

cultivate their lands / tho’ held in fee / which improvements, I conceive to be / on a large 

scale / unsuited to the Country, a pastoral one with scarce labor and infested by Natives & 

Native Dogs, such cultivation being thereby rendered impracticable, and enclosing for 

sheep, / for which stock only the greater part of the Country only is suited / useless. 

The Council then adjourned to Thursday the 30th September 

   Edward C. Souper 

   Actg Clerk of the Council 

______________________ 
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30 SEPTEMBER 1841 

The Legislative Council having met pursuant to Adjournment His Excellency the Governor took the chair. 

Present 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

G. Leake Esquire 

W. Tanner Esquire 

W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The GOVERNOR read the order of the day for the third reading of a Bill to secure the repayment in 

certain cases of expenses incurred by the Local Government for the introduction of 

Laborers, Domestic Servants Mechanics and artizans into the Colony of Western Australia 

and the Bill having been read a third time was passed. 

2. The GOVERNOR read the order of the day for the third reading of a Bill to provide for the more 

effectual & accurate establishment of the Boundaries of Lands in the Colony of Western 

Australia which was accordingly read a third time and passed. 

3. HIS EXCELLENCY then rose, and addressed the Council as follows 

Gentlemen 

The business of the Session being concluded I have now to thank you for the care and attention 

which you have bestowed upon the many and important subjects that have been brought before your 

notice.  The results of your deliberations appear in the several Acts of Council which have been 

passed and are calculated to have a lasting and beneficial influence on the affairs of the Colony.  In 

saying this I might name particularly “An Act for the Registration of Births Deaths and Marriages” 

which whilst it is of a nature to afford valuable statistical details to the Government, provides at the 

same time an incontestable record, which will be found hereafter of vital consequence as regards the 
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security of property to each Individual in the community.  The Marriage Act, which in connection 

with An Act passed during a former session “to promote the Building of Churches and Chapels and 

to contribute towards the maintenance of Ministers” places the forms and outward security of 

Religion on a firm because Just and Liberal basis at a time when it was yet in your power to do so 

without coming into contact with the more complicated interests of a more advanced stage of 

Society. 

The Act for the regulation of the duties which devolve upon the Trustees of Roads and Towns, 

whereby the formation of Roads and the improvement and beautifying of Towns are placed entirely 

in the hands of the public as the most competent judges of what is best suited to their own comfort 

and convenience.  The Laborers Act which requires from every Emigrant introduced into the Colony 

at the Public expense that, before quitting this to embark for any other country, the amount which it 

has cost the colony to bring a person hither must be repaid within a certain limited period either in 

labor or money, in which measure it appears to me that you have adopted the happy medium 

between uncontrolled freedom and positive servitude, and thus avoided the roils and inconveniences 

to which the neighbouring Colonies have been exposed: and, finally the Boundary Act which will 

enable the Government at once to proceed with the settlement of some long and complicated claims, 

and will avert the danger which without it might have been apprehended of much future litigation. 

I have it in contemplation to lay before you early next Session, a Bill rendering Squatting or 

unauthorized occupation of public lands penal.  A Bill requiring Slaughter Houses in Towns to be 

licensed.  A Bill to enable the owner of lands erecting boundary fences to recover a proportion of 

the expense from the adjacent proprietor and a Bill to place certain restrictions upon the driving of 

flocks of sheep infested with Scab through the country.  I mention these proposed measures in order 

that individuals who are likely to be influenced or affected by them in a pecuniary way may be fully 

aware of the intentions of the Government. 

I cannot allow you to separate, Gentlemen, without noticing very briefly one subject which 

particularly engrossed my attention: it is the treatment of the Aborigines.  I am happy to say that the 

system which with your approval is pursued towards them in this Colony is producing the most 

encouraging effects.  I can perceive and pronounce with confidence that they are gradually yielding 

greater submission to our Authority.  They begin to find that Law & justice determinedly and 

impartially administered, are too strong to be resisted.  They resort to your Towns and country 

locations for support and protection, where, unlike every other instance which can be cited of the 

intercourse of the Savage with civilized man, they are quiet in their demeanour, and even in their 

way industrious, obtaining food and money from the settler for work performed and are 

uncontaminated by the vice of intoxication.  A distribution of Flour to which they eagerly look 

forward is made to them at stated periods in different parts of the country.  One Hundred and Fifty 

or a twentieth part of the whole population with which we are at all acquainted are in regular service 

amongst the Colonists.  Twenty two others receive daily rations from the Government as 

Constables, being responsible for the peaceable conduct of their Countrymen, and have done good 

service to the public in the capture lately of several daring and troublesome offenders, and two 

schools have been established one at Perth and the other at Guildford for the education of the 
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children, to these facts you may proudly and honestly appeal for Proofs of your desire and 

endeavours to ameliorate the condition of the Aborigines of Western Australia. 

It is a sense of satisfaction to me to add that the affairs of the Colony in other respects are prospering 

and I doubt not when next I have the pleasure of meeting this Council that I shall be able to 

congratulate you on the continued encouragement which the experience of the past and the opening 

prospects of the future will afford us. 

Adjourned 

   Edward C. Souper 

   Actg Clerk of the Council 

______________________ 
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19 NOVEMBER 1841 

Present 

His Excellency The Governor 

The Honble The Commandant 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

G. Leake Esquire 

E.P.B. Lennard Esquire 

W.H. Mackie Esquire 

Prayers 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. HIS EXCELLENCY laid upon the Table the “Blue Book” of the Colony and expressed his regret 

that the information it contained was not so complete as it might have been, in consequence 

of instructions received from the Secretary of State, which compelled him to forward this 

document at an earlier period than usual.  It furnished however, he conceived, ample proof 

of the slow but steady progress of the Colony. 

 The GOVERNOR informed the Council that by a Dispatch recd from the Secy of State for the 

Colonies, he was informed that two Acts passed during the last Session of the Council viz 

No 1 and 8 of 4 Victoria had been so enacted as to meet with the disapproval of Her 

Majesty’s Government.  Under these circumstances he had been compelled to summon the 

Council again in order that two new Acts amended in accordance with the instructions from 

Home might be taken into consideration. 

2. The first of these Acts was An Act to constitute the Island of Rottnest a legal Prison of which His 

Excellency moved the first reading. 

 The Bill having been read the Governor moved the Suspension of the standing rules of the Council 

and that the Bill be read a second time this day, which having been agreed to, the Bill was 

accordingly read a second time.  And on the motion for the third reading, several 

amendments were proposed and the Council resolved itself into a Committee. 
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In Committee 

 Mr MACKIE moved seconded by Honbl Surveyor General that in 4 Clause the words “of the orders 

or regulations contained in any such proclamation, issued for any of the purposes as 

aforesaid” be omitted and the words “such proclamation rule or regulation as aforesaid” be 

inserted — Carried 

 The SURVEYOR GENERAL moved seconded by the Commandant that the minimum penalty 

inflicted by Clause 4 should be altered from 40/- to 20/-.  Negatived. 

 The ADVOCATE GENERAL moved seconded by Mr Mackie that the following be added at Clause 

6 “And be it enacted that all prosecutions for offences against the provisions of this Act 

shall be commenced within six calendar months after the commission of the offence and 

not otherwise.  Carried 

 The ADVOCATE GENERAL moved seconded by Coll Secy that the following be added as Cl 7.  

“And be it enacted that all fines and forfeitures recovered under this Act shall be divided 

paid and applied as follows — that is to say after deducting charges of prosecution and sale 

from the produce thereof, one moiety shall be paid to the Colonial Treasurer to be applied 

toward the Government of this Colony in such manner as the Governor acting with the 

advice and consent of the Legislative Council shall by law appoint and the other moiety to 

the party or parties informing.  Carried. 

 When the Council resumed its sitting and the Bill was ordered to be read a third time on Friday the 

26th Inst. 

3. HIS EXCELLENCY introduced a Bill to allow the Aboriginal Natives of Western Australia to give 

information and evidence without the sanction of an oath.  His Excellency remarked that 

this Bill had been enacted in strict accordance with the instructions received from the 

Home Government who had objected to the original Act No 8 of 4 Vict. on the grounds, 

first, that the Government cannot limit the Aborigines to giving evidence in criminal cases 

only, that if they are allowed to give evidence in cases where the life of an individual is at 

stake, they must also do so where property only is depending upon the evidence and 

secondly that the former Act was not limited to the Law of evidence but was mixed up with 

the law of punishment to which Her Majesty’s Government were decidedly opposed.  The 

Governor added that the Bill he now laid before the Council was perhaps in the only form 

that Her Majesty would sanction. 

 The papers would be laid before the Council. 

 The Bill having been read a first time the Governor moved the suspension of the standing rules of 

the Council, and that the Bill be read a second time this day. 

 Mr LEAKE opposed the motion, he stated, that, not having had the Bill under consideration until 

that moment, he had not been able to give it that thought which so important a subject 

required, he strongly objected to the Magistrates being deprived of the power of summary 

conviction as many parties rather than subject themselves to the inconvenience and expense 

of leaving their occupations to attend the Quarters Sessions at Perth to prosecute a Notice 

for a trifling offence, would take the Law into their own hands rendering himself thereby, 

201 



[1841] 
 

answerable to the laws and forming a practice as unjust as it was dangerous in its 

consequences.   

 Mr LEAKE hoped the Governor would not press the motion for the second reading this day and 

moved that the Bill be read this day week and that at that time the following papers be laid 

upon the table  

 A Return of expenses incurred by the Local Government in prosecuting maintaining & assisting the 

Natives as well as all other expenses appertaining thereto. 

 A Return of the number of Natives apprehended & tried, the nature of offences & distinguishing the 

convictions by summary process before Magistrates. 

 The GOVERNOR regretted he could not comply with the honourable member’s wishes and 

repeated the Bill as it now stood was in the only form that the Home Govt would sanction. 

 The Bill was accordingly read a second time Mr Leake & the Honble the Surveyor Genl voting 

against it.  And the Council resolved itself into a committee. 

In Committee 

 Mr MACKIE moved seconded by Advocate Genl that after the word “enacted” in second clause the 

words “in any civil action or” be inserted —      Carried 

 The Council having resumed its sitting His Excellency moved that the Bill be read a third time on 

Friday 26th Inst.          Carried. 

4. Mr LEAKE gave notice that at the next meeting of the Council he would move for an address to His 

Excellency on the subject of the appropriation of the labor fund. 

Adjourned to Friday 26th Novr 1841. 

   Edward C. Souper 

   Actg Clerk of the Council 

______________________ 
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Minutes of the Proceedings 

OF THE  

LEGISLATIVE COUNCIL 

                               
 

26 NOVEMBER 1841 

Present 

His Excellency The Governor 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Actg Advocate General 

George Leake Esquire 

W.H. Mackie Esquire 

Prayers 

The minutes of last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. HIS EXCELLENCY laid upon the table the several Returns moved for by G. Leake Esq. and 

expressed his regret that the short time that had been allowed for preparing the same had 

compelled him to lay them before the Council less complete than he had desired. 

2. Mr LEAKE according to notice moved seconded by the Honble the Advocate General “That an 

address from this Council be presented to His Excellency The Governor, respectfully 

requesting him to proceed, at an early period, in furthering the introduction of labor, and to 

appropriate the funds furnished to that purpose and to appoint and pay such agent or agents 

as may be necessary for that purpose, and that a committee be appointed for preparing the 

address.”  

 Mr Leake and the Honble the Advocate General were nominated the committee. 

3. The order of the day having been read for the third reading of “A Bill to constitute the Island of 

Rottnest a legal Prison”, it was accordingly read a third time and passed. 

4. HIS EXCELLENCY read the order of the day for the third reading of a Bill to allow the Aboriginal 

Natives of Western Australia to give information and evidence without the Sanction of an 

Oath. 

 On the motion that the Bill do pass 

 Mr LEAKE rose and expressed his determination to vote against the passing of the Bill for the 

following reasons. 
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 Because this Act annuls the Act fourth Vict. No. 8 limiting the extent to which the evidence 

of natives should be received and providing summary punishment for minor offences, the 

principals of which were forwarded to the Home Government and approved by the 

Secretary of State for the Colonies, Lord Glenelg, before it was submitted to the 

Legislature of this Colony, and which Act as is acknowledged by Lord John Russell in his 

despatch of April 1841 was framed in a spirit of humanity and great zeal for the welfare of 

the Aborigines. 

Because the operations of the law under that Act during the short period of its existence, 

have tended to allay prejudices and the exercises of hostile feelings in the Colonists 

towards the Aborigines, contrary to the dread of his Lordship that it would by creating a 

distinction in the eye of the law between the two races engender and foster both. 

Because the allegation against that Act, that the distinction in the administration of justice 

between the two races originated expressly on the ground of national origin, is unfounded; 

the motives which activated the Legislative Council in passing the Act being fully and truly 

set forth in the preamble; namely, “That many of the forms, requisites and provisions of the 

English law have been found to be wholly inapplicable to the Aboriginal inhabitants of the 

Territory of Western Australia inasmuch as there is strong reason to believe that these 

people are entirely ignorant of the existence of any future state of rewards and 

punishments, and do not acknowledge any form or mode of adjuration as binding upon 

them, in consequence of which much failure of justice ensued, and many second offences 

and crimes which have been committed with their surety only, are unavoidably suffered to 

pass unpunished.”  The Act in accordance with the principles, restricts the reception of 

their evidence to such cases as are consistent with the safety and welfare of the Colonists as 

well as of the Aborigines. 

Because the refusal to permit the Magistrates in Petty Sessions to award summary 

punishment for minor offences will tend to exasperate those Colonists who living in 

situations remote from the courts of law will not be able to obtain redress for petty thefts 

and aggressions without the great expense and inconvenience of attending with their 

witnesses on the Quarter Sessions, and consequently will, it is to be feared, tend to foster 

prejudices and engender bad passions. 

Because the objections to the Act fourth Vict. No 8 appear to have originated from an 

undue sympathy for the Natives and an ungrounded opinion that the Colonists of Western 

Australia are habitually persecutors and aggressors of the Aborigines. 

       (Signed) G. Leake 

 Mr ROE opposed the passing of the Bill on the grounds that 

1. The Bill confers a right on the aborigines to give evidence in civil cases in which neither 

their interests nor liberties are involved. 

2 The total ignorance or disregard of any moral obligation to adhere to truth, therefore 

renders it dangerous and inexpedient to admit native evidence at all, unless under 

circumstances of extreme urgency and necessity. 
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3. The proposed admission of such evidence either in civil or criminal cases in writing 

without being subject to the test of cross-examination in Court is conferring unheard of 

priviledges and advantages on the native over the white man, which become more highly 

dangerous to the community when exercised by the former in civil as well as in criminal 

investigations. 

4. The native evidence Bill having been originally introduced last year to meet circumstances 

under which many serious crimes and offences had been committed, with the knowledge of 

the natives only, and had escaped punishment from an inability to receive their testimony 

thereon - the extension of the present bill to civil transactions is not necessary for carrying 

out those views. 

5. The rejected bill of last year had worked well, and afforded means of punishing crimes and 

offences amongst the natives which the law in its previous state could not have reached — 

one great cause of the satisfactory operation of the Bill having been found in the power 

conferred on Magistrates in Petty Sessions to award summary punishment for minor 

offences. 

6. The introduction of the present bill abrogates that power without providing for it in any 

separate enactment, whereas its usefulness and absolute necessity are very generally 

admitted in this country on account of the difficulty and expense of conveying native 

prisoners from remote stations - the numerous cases of violence and bloodshed which have 

occurred on such occasions, the consequent interruptions to the peace of the country and 

danger to the lives and property of all classes of the community, the infliction of 

unnecessary and severe punishment on a highly irritable disposition in all cases of ultimate 

acquittal and a great addition to the already formidable charge for administration of justice, 

besides many other reasons which could be adduced, bearing favourably on the Aborigines. 

7. The measures having been conceived in a spirit of humanity and zeal for the welfare of the 

Aborigines, and confined as much as possible to transactions in which they were the 

principals or chief actors, ought to be viewed as almost exclusively an aborigines bill, and 

not be extended to general cases among the white community, which do not require its 

provision. 

8. The unfortunate propensity of the Aborigines to falsehood and deceit will by this proposed 

extension of their priviledges be likely to bring them more frequently than hitherto into 

collision with their white brethren and under punishment of the law for perjury - thereby 

exasperating a man who has hitherto recognised no such restraint and exposing the 

community to the vindictive feelings and acts of himself and relatives. 

         (Signed) J.S. Roe 

 The ADVOCATE GENERAL stated that he had ascertained before giving his present vote that the 

half of the Council intended to vote for the bill and as this would at least secure to His 

Excellency the power of passing it, he felt more at liberty to vote against it.  This from his 

profession and position in the Council might seem strange, but it resulted from the fact that 

while he highly disapproved of the provisions of the present bill, as opposed to the 
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fundamental principals of evidence, and as giving to the black population an unjust 

advantage over the white; he was of opinion that its noxious qualities would not come into 

operation during the brief period of its duration while the consequences of rejecting it, 

when no other could be introduced, would be injurious.  The alternative offered by Her 

Majesty’s government was the present bill, or none.  And requested permission to enter the 

following protest, namely, “I disapprove of the Bill for admitting the savage inhabitants of 

this territory to give evidence, without any sanction for its truth, because I conceive it to be 

contrary to the principles of British law, and dangerous to the lives, properties and 

reputation of British citizens.  I can see no reason why infidel savages should receive more 

credence than infidel Europeans; nor why the law which refuses to subject men to the 

consequences of the assertions of the one should expose them to those of the other.  I admit 

that where a whole class of human beings are so degraded as to be devoid of the first 

principles of conscience and truth, it may be necessary to receive their testimony if such it 

can be called, in matters affecting each other, but as such unsanctioned evidence would not 

be permitted if coming from a civilized man to affect in the remotest degree the interests of 

his fellow man, I see no reason for permitting it so to do when proceeding from a savage.  

The former bill in my opinion went too far.  In violating the principals of evidence by 

permitting courts and juries to hear the random assertions of a savage against his fellow 

infidel, it was perhaps not going beyond what was necessary for a short time to permit but 

in admitting the written depositions to be received in the absence of the witness it gave a 

weight or rather admitted an existence to the assertions of a savage, which the constitution 

would deny to the sworn evidence of a minister of the gospel; and in allowing either to be 

heard against the life or liberty of a civilized man, its policy and justice at least are 

doubtful.  Still, even there some grounds were shown for its admission, based on the 

difficulties of the case: but the present measures leave all such reasons and excuses aside 

and admit the unsworn assertions of a savage to confuse and desecrate the investigations of 

a court of judicature, not only in cases where his own safety is concerned but in every 

inquiry between civilized men as to their rights of property and reputation, where he is 

necessarily totally ignorant of the values of the subject, as well as of the effects of his own 

heedless tales or previously taught statements.  The former bill on grounds of alleged 

necessity, broke through the defence set by the law of evidence around life, property and 

character to a certain, defined and carefully limited extent.  The present upon the principle 

that, because some violation of those defences was excused by necessity, their utter 

subversion would be justified on the ground of uniformity or consistency tramples upon 

every guard and bulwark thrown by the laws of judicial investigation around the life, 

character and property of civilized man.  The summary jurisdiction conferred by the 

disallowed act was doubtless improperly made a portion of that act, as being foreign to its 

subject and preamble; but I regret that a bill renewing that jurisdiction has not been 

introduced at the same time with the bill now before the Council, as I conceive that the 

necessary result of reducing the settler to the system of English jurisprudence for his 
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remedy against minor native aggressions, will be to compel him to take the law into his 

own hands; and because I know that the punishments awarded by that system are unsuited 

to and too severe for, the savage.  The white man would deem ten lashes a heavier 

punishment than a months imprisonment; the savage would prefer a hundred lashes to a 

weeks restraint.  Thus in a silly attempt to create a false, unnatural and impossible equality, 

we really inflict the most unequal and disproportionate punishment on the savage.  

[Note in text:  How do these day’s proceedings terminate?] 
______________________ 
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